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EFFECTIVE DATE OF POLICIES 


Date of Policies—Delivery 


Supplemental contracts attached to two life policies pro- 
vided for the payment of double indemnity benefits in the 
event of the accidental death of the insured and further pro- 
vided that failure to pay any premium when due under said 
policies would terminate all rights under such contracts. Each 
policy was dated November 25, 1933, and contained a stipu- 
lation that the insurance therein provided should not take effect 
until delivery of the policy to the insured while he was in good 
health. The agent was instructed to make a personal investi- 
gation and not to deliver the policies unless he found that the 
insured was then in sound health. Delivery was made on 
December 10, 1933. Provision was made in each policy for the 
payment of annual premiums on the twenty-fifth of November 

Please Route to: in each ensuing year, but the insured was permitted to make 
payments in monthly installments. 


Premiums Paid—Death of Insured 


Each month the insurance company sent to the insured a 
notice stating that his premium would be due on the twenty- 
fifth of that month and it is not disputed that payments. were 
made up to March 25, 1940, Thereafter on June 1, the insured 
sent a check to the insurer covering payments which he had 
been notified fell due on April 25, and May 25, but the insurer 
returned this check, stating that the grace period of one month 
had already expired. However, the insured did not receive 
the statement. He received fatal injuries on June 3 and died 
the following day, and there is no denial that his death was 
due to accidental means within the meaning of the policy. It 
was also established that on previous occasions the insurer had 
accepted premium payments after the grace period of one 
— which would run from the twenty-fifth of the preceding 
month. 


Policy Construed 


In Great Southern Life Insurance Company v. Peddy, 
the Texas Court of Civil Appeals for the Ninth Supreme 
Judicial District at Beaumont held that the policies were in 
full force and effect on the date of the insured’s death so that 
the supplemental contracts for accidental death benefits were 
still effective. The court reasoned on these grounds: the poli- 
cies provided that they were not to be effective until delivery, 
so that the actual effective date thereof was December 10, 1933; 
premiums paid on the twenty-fifth of each month were not 
actually due until the tenth of the following month so that the 
payment made March 25, 1940, was not due until April 10, 
1940; this payment continued the insurance until May 10, 1940, 
and the grace period continued it thereafter to June 10, 1940, 
which was beyond the date of the insured’s death. See 
{| 502,000. 
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% UNITED STATES SUPREME COURT 
ACTIONS 


The United States Supreme Court on April 28, 1941 denied 
certiorari in: 


Continental Casualty Company v. Giller Concrete Company, Inc. 
et al. [9 Automobile Cases 760] 


% NEGLIGENCE % 
(Other than Automobile) 


Stores and Shops.—In an action brought by plaintiff, a cus- 
tomer in defendant’s store, to recover damages for personal 
injuries sustained as the result of a fall from a chair, plaintiff 
charged, among other things, that defendant was negligent 
in leaving chairs in a crowded aisle and in failing to equip 
them with rubber safety caps. The court held that plaintiff's 
complaint was properly dismissed, there being no evidence 
to justify the submission of defendant’s alleged negligence 
to the jury. Plaintiff’s evidence clearly showed that the 
proximate cause of her fall was the intervening negligent 
act of a third person. (Pellett v. Garland, Inc., Mo. Supreme 
Ct.).. .] 402,267. 


Customer’s Fall on Floor.—In an action by plaintiff to recover 
damages for injuries sustained as the result of slipping on 
vomitus on the floor of an aisle in defendant’s store, a judg- 
ment entered in plaintiff's favor was affirmed on appeal. 
(Wills v. J. J. Newberry Co. et al., Calif. Dist. Ct. of App.)... 
{ 402,276. 


Hospital Patient Burned.—In an action to recover damages for 
ersonal injuries sustained by plaintiff who, while a patient 
in defendant’s hospital, was burned through the negligent 
application of hot water bags by an undergraduate nurse, 
plaintiff recovered judgment in the sum of $12,679.11. On 
appeal, the judgment was reduced to $7500.00. (Howe v. 
Medical Arts Center Hospital, N. Y. Supreme Ct., App. Div.) 

.. . 402,266, 


Dentist’s Liability—Use of Nitrous Oxide Gas.—The minor 
plaintiff sustained injuries when he leaped or fell through a 
window in the office of defendant, a dentist, after having two 
teeth extracted. The evidence showed that defendant had 
administered nitrous oxide gas to plaintiff, that plaintiff was 
rendered unconscious or semiconscious, and that while he 
was in this state, defendant left the room, leaving him in 
the care of a nurse who was without special training. The 
court held that the evidence presented issues for the deter- 
mination of the jury and, therefore, it was improper for the 
trial judge to direct a verdict in favor of defendant. (George 
T. Langis v. Danforth; Evariste Langis v. Same, Mass. Su- 
preme Jud. Ct.).. . 402,268. 


Statute of Limitations—Malpractice Action.—While it is a gen- 
eral rule that in tort actions the Statute of Limitations 
commences to run from the date of the act causing the 
injury, there is a recognized exception to this rule in Cali- 
fornia in malpractice cases. The exception is that if a 
physician or surgeon performs an operation in a negligent 
manner and continues thereafter to treat the patient, the 
Statute of Limitations does not commence to run during 
the continuance of the relationship of physician and patient, 
unless the patient has discovered the injury or through the 
use of reasonable diligence should have discovered it. (Petrucci 
et al. v. Heidenreich, Calif. Dist. Ct. of App.). . . J 402,269. 


Malpractice.—Plaintiff instituted an action for malpractice to 
recover for damages alleged to have resulted from defendant 
physician’s negligent treatment of plaintiff’s fractured arm. 
A ruling of the lower court granting defendant’s motion for 
a directed verdict was held to be proper. (Hall v. Nagel, 
Ohio Ct. of App.) .. . 402,284. 


Paralysis Resulting from Use of Anti-Rabies Vaccine.—Plain- 
tiff’s decedent, after placing his hand in the mouth of a rabid 
dog, was visited by a city medical inspector, who recom- 
mended the use of an anti-rabies vaccine manufactured by 
defendant. The deceased, after using the vaccine, became 


a victim of paralysis and died. The court denied a recovery 
for damages resulting from his death, holding that defendant 
had adequately discharged its obligation of informing users 
of the vaccine of the dangers to be encountered in its use. 
(Carmen, etc. v. Eli Lilly and Co., Ind. App. Ct.) . . . 402,273, 


Carnival Patron Injured.—Where plaintiff, a carnival patron, 


brought suit to recover damages for injuries sustained when 
he was struck by a fragment of a bullet which rebounded 
from the steel backstop of a shooting gallery, defendant- 
appellant, who had “exclusive control of all shows, riding 
devices and concessions” at the carnival, was held liable for 
plaintiff's injuries. (Basye v. Craft’s Golden State Shows et al,, 
Craft et al., Appellants, Calif. Dist. Ct. of App.) . . .] 402,274, 


School’s Liability—The minor plaintiff, during the interval 


between classes and before roll was called in her gym class, 
seated herself on a window ledge in the gymnasium. While 
she was so seated, a fellow student grabbed her feet and 
pulled her off the ledge. In a suit brought to recover 
damages for the injuries sustained as the result of the fall, 
one of plaintiffs’ causes of action was based upon negligence 
arising out of a breach of rules of the State Board of Educa- 
tion, relative to supervision by teachers during intermissions, 
and the other cause of action was based upon negligence in 
allowing students to sit upon the window ledge in question. 
A judgment for plaintiffs was reversed on appeal. (Reithardt 
et al. v. Board of Education of Yuba County et al., Calif. Dist. 
Ct. of App.).. .] 402,275. 


Liability of Board of Education.—The minor plaintiff, a high 


school student, was injured while operating an electrically 
driven power lathe. At the time the minor was wearing a 
light slipover sweater, which became entangled in the ex- 
posed part of the lead screw of the lathe. In an effort to 
free the sweater his thumb was crushed, necessitating its 
amputation. In a suit brought against defendants, the 
Board of Education and two teachers, to recover damages 
for the injuries sustained, there was a judgment in favor of 
defendants, (Edkins et al. v. The Board of Education of the 
City of New York et al., N. Y. Supreme Ct., App. Div.)... 
1 402,278. 


Inhalation of Noxious Gases by Firemen.—Plaintiffs, members 


of a city fire department, sued to recover damages for in- 
juries sustained by the inhalation of noxious gases released 
from a refrigerating unit, due to the decomposition of cer- 
tain chemicals therein contained, when the unit caught fire 
from unknown causes. The court, on appeal from a judg- 
ment dismissing plaintiffs’ complaint, held that plaintiffs 
made out a prima facie case as to defendant dealer who had 
sold the unit, and as to the defendant upon whose premises 
the unit was situated at the time of the fire. (McCaffrey 
et al. v. Kinetic Chemicals, Inc. et al., N. Y. Supreme Ct., App. 
Div.) . . .] 402,277. 


Municipality’s Maintenance of Airport.—Two suits were insti- 


tuted by plaintiffs to recover for damages caused when an 
airplane collided with a road-roller, part of the machinery 
used in the reconstruction of a runway at defendant city’s 
airport. Plaintiffs charged that defendant city carelessly 
maintained and operated the airport and that as a proximate 
result thereof plaintiff Peavey sustained personal injuries 
and the airplane owned by plaintiff Magic City Airways, Inc. 
was destroyed. Judgments entered in favor of defendant 
were affirmed on appeal. (Peavey v. City of Miami; Magic 
City Airways, Inc. v. Same, Fla. Supreme Ct.). . .] 402,272. 


Dust Blown from Coal Cleaner.—An action was brought by 


plaintiff to recover for alleged damage to properties, caused 
by dust deposited on them, which, it was claimed, was blown 
from a coal cleaner used in connection with a mine owne 
by defendant. On appeal from a judgment for defendant, 
the court held that plaintiff, having stated and tried his case 
solely as one of negligence, could not expect to have it 
passed upon as one of nuisance generally, irrespective of 
negligence. The judgment was affirmed. (Kramer, Admr. ¥. 
Pittsburgh Coal Co., Pa, Supreme Ct.).. . 402,271. 


Plank Protruding from Railroad Car.—Where plaintiff was 


alleged to have been injured while standing on a highway 
at defendant’s railroad crossing, when a plank protruding 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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from a train which passed struck his arm or shoulder, 
knocking him down, and causing his right arm to go down 
under the wheels of the train, the court denied a recovery. 
“There was no proof that the defendant knew of the pro- 
jecting board or was chargeable with knowledge of it or 
failed to exercise reasonable care in making up its train or 
otherwise showed any want of care toward any person who 
might stand within 4 feet of that train when it passed.” 
(Mamic v. Pittsburgh & West Virginia Railway Co., Pa. Su- 
preme Ct.).. .] 402,280. 


Street Railways.—Plaintiff, while crossing at an intersection 


with the traffic light in her favor, sustained personal injuries 
as the result of being struck by defendant’s street car as it 
was making a left turn. The court held that there was 
credible evidence of related incidents and existing physical 
facts to uphold the verdict in favor of plaintiff. (Virginia 
Electric and Power Co. v. Steinman, Va. Supreme Ct. of App.) 
.. 402,285. 


Contributory Negligence of Pedestrian.—In a suit brought by 


plaintiff to recover damages for the death of her husband, 
who was struck by defendant’s street car as he was crossing 
a street, the court reversed a judgment entered in favor of 
plaintiff on the ground that the deceased was guilty of con- 
tributory negligence as a matter of law. (Ferencz v. Pitts- 
burgh Railways Co., Pa. Supreme Ct.) . . .] 402,270. 


Obstruction on Sidewalk.—Plaintiff, while walking along a 


sidewalk in defendant city, crossed an alley which inter- 
sected the sidewalk. As she was about to step from the 
alley at a point where the sidewalk should have continued, 
she fell upon a stone wall approximately 15 inches in height, 
placed directly across her path. Judgment entered in favor 
of plaintiff was affirmed on appeal, the court holding that 
the evidence amply supported the finding that the obstruc- 
tion complained of was the proximate cause of plaintiff's 
injuries, and that no negligence of plaintiff contributed 
thereto. (Redmond v. City of Burbank, Calif. Dist. Ct. of 
App.).. .] 402,279. 


Pedestrian Struck by Brick.—Plaintiff, while walking along a 


sidewalk, was struck by a brick from a chimney of a house 
which was being moved on rollers by defendant. The acci- 
dent occurred when certain wires were being manipulated by 
employees of two utility companies to afford sufficient clear- 
ance for the house. One of the wires caught a brick in the 
chimney and dislodged it. A judgment entered in favor of 
plaintiff was affirmed on appeal. (Danner v. Marquiss, Ind. 
Supreme Ct.).. .] 402,283. 


Poisoning of Cattle.—In a suit brought by plaintiff to recover 


damages alleged to have resulted from the poisoning of his 
cattle by defendant, plaintiff’s complaint set up two causes 
of action. The first was that defendant wilfully and mali- 
ciously poisoned the cattle, and the second was that defend- 
ant wrongfully and negligently poisoned them, and that the 
infliction of the damage of which plaintiff complained was 
“attended by circumstances of malice, insult, and a wanton 
and reckless disregard of plaintiff’s rights and feelings.” A 
judgment in favor of plaintiff was reversed on appeal, the 
court holding that the failure of the trial judge to properly 
distinguish the causes of action in his instructions was 
responsible for most of the confusion and error appearing 


in the record. (Holt v. Mundell, Colo. Supreme Ct.)... 
1 402,281. 


Bailments—Bank’s Liability —Plaintiff recovered a judgment 


against defendant bank for the loss of fifty $1000.00 gold 
certificates and five $100.00 notes which he had placed in a safe 
deposit box in the vault of the bank. Plaintiff alleged that 
the box was abstracted from the vault as a result of defend- 
ant’s negligence. The judgment was affirmed on appeal, the 
court stating that the relation existing between the lessor 
and lessee of a safe deposit box is that of bailor and bailee, 
and the failure to deliver and account for the contents of the 
safe deposit box should be treated as prima facie evidence of 
defendant’s negligence. (Takoma Park Bank, Inc. v. Abbott, 
Md. Ct. of App.) . ..] 402,282, 


* LIFE x 


Reinstatement Not Effected.—The acceptance of a check upon 


a conditional receipt in connection with an application for 
reinstatement did not operate to reinstate the policy, the 
check being subsequently dishonored. (Commonwealth 
Casualty & Ins. Co. v. Stephens, Tex. Ct. of Civ. App.)... 
7 501,995. 


Bill in Interpleader.—An insurer’s complaint by way of inter- 


pleader to determine which of two claimants was entitled 
to the proceeds of a policy was dismissed, the claims of the 
parties not being identical as to amount and there being a 
possibility that a judgment in favor of one of said parties 
would necessitate a further legal action before her claim 
could be fully satisfied. (The Equitable Life Assur. Society 
of the U. S. v. Franzen et al., N. J. Ct. of Chanc.) . . .f 502,002. 


Limitations on Insuring Clause.—A clause in a policy limiting 


the death benefit to 50% of the stated benefit in the event 
that the insured was sixty-five years of age when the policy 
was applied for was held to be a limitation upon the insuring 
clause so that upon the death of an insured to whom a policy 
had been issued when he was seventy years of age, the 
insurer was liable for 50% of the death benefit. (American 
cee and Life Co. v. Hays et al., Tex. Ct. of Civ. App.)... 


Benefits under Group Policy.—The widow of an insured was 


held entitled to recover benefits provided by a group policy, 
the evidence being sufficient to support the jury’s finding 
that the insured was totally and permanently disabled at 
the termination of his employment and there being no evi- 
dence to show that the insurer was ever notified to cancel 
the insurance. (John Hancock Mutual Life Ins. Co. v. Gordon, 
Ind. App. Ct.) .. . $501,999, 


Fall from Third Story Window.—Evidence showing that death 


was the result of external and violent means, a fall from a 
third story window, but failing to establish any accident 
causing the fall was insufficient to warrant plaintiff’s re- 
covery of double indemnity, the presumption against suicide 
not taking the place of evidence of an accident. (Lennig v. 
New York Life Ins. Co., U. S. Dist. Ct. E. D., Pa.)... 
q 502,004. 


Suppression of Information—<An insured’s failure to disclose, 


upon applying for hospitalization insurance, that she had 
been treated for thyroid trouble and been operated upon 
for the removal of a thyroid gland was material as a matter of 
law and voided the policy. (Kuritzky v. National Casualty 
Co., N. Y. Supreme Ct., App. Div.). . . | 502,003. 


Assignment of Policies—The assignor of life insurance policies 


was held to be entitled to the proceeds thereof as against 
the claim of the beneficiary that the assignment had been 
obtained by fraud and duress and as an inducement to pre- 
vent the criminal prosecution of the insured. Further the 
beneficiary was estopped to deny the assignment by the 
fact that the assignee for a number of years had paid the 
premiums on the policies. (New York Life Ins. Co. v. Occi- 
dental Petroleum Corp. et al., Garbett, Appellant, Sun Life 
Assur. Co. of Canada v. Same, The Guardian Life Ins. Co. of 
America v. Same, Calif. Dist. Ct. of App.)... 501,996, 
501,997, 501,998, 


Policies Transferred to Wife.—The wife of the insured to whom 


his two endowment policies had been transferred in order 
to obtain her consent to the pledging of her interest in a 
bank account as security for a loan made by the insured was 
held to be entitled to the proceeds thereof as the named 
beneficiary as against a judgment creditor of the insured. 
(The Fidelity and Deposit Co. of Md. v. Moore et al., Va. 
Supreme Ct. of App.). . .] 502,013. 


Total and Permanent Disability—An insured was held entitled 


to disability benefits under his policy, the fact that he had 
attempted, unsuccessfully, to do other types of work not 
preventing his recovery of such benefits. A release executed 
under a mutual mistake as to the insured’s then physical 
condition was held to be voided. (Hodgson v. The Mutual 
Benefit Health & Accident Assn., Kan. Supreme Ct.)... 
q 502,011. 


Paragraph (7) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Disability Benefits Discontinued.—In an action to recover dis- 
ability benefits, the payment of which had been discontinued 
by the insurer, the court held that the pre-trial examination 
of X-ray pictures by defendant was not error but that the 
admission and rejection of other evidence by the trial court 
had been improper and constituted prejudicial error. A new 
trial was awarded. (Murphy v. Mutual Life Ins. Co. of N. Y., 
Idaho Supreme Ct.). . .] 502,001. 


Proof of Disability —Under terms of policy, proof of disability 
was not a condition precedent to the insurer’s liability for 
disability benefits, but was rather a provision as to the pro- 
cedure to be followed in establishing the insurer’s liability 
therefor. This action was begun in Texas. (Love et al. v. 
Northwestern Natl. Life Ins. Co., U. S. C. C. A., 5th C.)... 
1 502,009. 


Acceptance of Premium.—An insurer which had accepted and 
receipted for a premium could not thereafter return a part 
thereof to the insured and lapse the policy because of the 
dishonor of a check that had been sent to the insurer in pay- 
ment of interest which was due on the same date as the 

remium. (Bittinger v. New York Life Ins. Co., Calif. 
upreme Ct.) . . .] 502,006. 


Creditor’s Action to Reach Policy Proceeds.—In action by 
creditor seeking to reach amount alleged to have been paid 
by the insured in premiums when he was insolvent, failure 
of complainant to allege that he was a judgment creditor of 
the insured was fatal to his bill. (Cohen, Exr. v. Metropolitan 
Life Ins. Co. et al., N. J. Ct. of Chanc.). . .§ 502,007, 


Injury to Eye.—In action to recover weekly indemnity benefits 
for an injury to one eye that was less than irrevocable and 
entire, the court’s finding that the injury had resulted in 
an entire and irrevocable loss of the sight was not supported 
by the evidence. (Clark v. Standard Accident Ins. Co. of 
Detroit, Mich., Calif. Dist. Ct. of App.).. . J 502,008. 


Assumption of Policies —The assumption of a policy originally 
issued by a foreign corporation and subject to the general 
insurance laws of Texas by a company organized under 
special legislation could not operate to remove the policy 
from the effect of the general laws and the plaintiff was 
allowed to recover attorney’s fees and penalties in his action. 
(Monarch Mutual Life Ins. Co. et al. v. Aldrete, Tex. Ct. of 
Civ. App.). . .§ 502,010. 


Net Value under Non-forfeiture Statute—The term net value 
as used in the non-forfeiture statute was held to be the same 
thing as the reserve and it is to be computed on the basis of 
net premiums. (Magers v. The Northwestern Mutual Life 
Ins. Co., Mo. Supreme Ct.). . .§ 502,012. 


% AUTOMOBILE 


Financial Responsibility Law.—The Financial Responsibility 
Law required that the State Road Commissioner be notified 
by the insurance carrier of the expiration of any policy at 
least ten days before the effective date of such expiration. 
The Commissioner, however, had arranged that the filing 
of a certificate of insurance would obviate the necessity of 
further notice of the expiration of such policy. It was held 
that such arrangement did not constitute an invasion of the 
legislative function of the legislature, (Zurich General Acci- 
dent & Liability Ins. Co., Lid. v. Taylor et al., U. S. Dist. Ct., 
S. D., W. Va.).. .] 704,334. 


Timeliness of Notice to Insurer.—Plaintiffs were denied satis- 
faction of a judgment procured against defendant’s insured 
as a result of negligent driving on November 19, for the 
reason that the insured had failed to give prompt notice 
of the accident to his insurer, Although he was excused 
from giving notice until he discovered the accident in 
December, the individual to whom he shortly thereafter 
gave notice was not an agent of his insurer and his formal 
notice to his insurer in February was too late. (Burbank, 
Etc. v. National Casualty Co., Calif. Dist. Ct. of App.).. 
7 704,304. 


Insurer’s Settlement of Case.—A provision in a policy giving 
the insurer the right to settle a case against the insured was 
held not intended to cover actions where the insured was 
liable over to the insurer. In such case, if the insurer settles 
a claim without notice to or consent of the insured, it may 
not recover the amount of the settlement without proof that 
the claimant was injured through the negligence of the 
insured and through no negligence on his part. (Maryland 
Casualty Co. of Balto. v. Sauers et al., d.b.a. Sauers Bros., U.S. 
Dist. Ct., W. D, Pa.)... 704,318. 


Insurer’s Determination of Insured’s Liability—In a suit arising 
out of a head-on collision, although defendant’s counsel did 
not complete an objectionable question upon cross-examina- 
tion of a witness, he clearly brought to the attention of the 
jury the purpose of the question together with a clear impli- 
cation of the anticipated answer that plaintiff’s insurance 
company had determined that plaintiff was at fault and had 
paid defendant’s claim against the plaintiff. The verdict in 
favor of the defendant could not, therefore, be upheld. 
(Meek v. Miller, U. S. Dist. Ct., M. D., Pa.)... 704,324. 


Lookout Before Turning.—Before executing a turn, a motorist 
must exercise reasonable care in ascertaining that such 
movement will not cause contact with any other vehicle. 
Performing the requirement of giving the appropriate hand 
signal does not necessarily relieve a driver of the duty to 
also make proper observations, (Bauer v. Davis; Davis v. 
Bauer; Halstead v. Davis et vir, Calif. Dist. Ct. of App.)... 
1 704,306. 


Collision at Private Farm Crossing.—Plaintiff was denied com- 
pensation for the death of his wife, who was killed when 
the truck she was driving over a private farm crossing was 
struck by one of defendant’s trains. The law relative to 
ringing of bells or blowing of steam whistles where a railroad 
crosses a road or street does not apply to private farm 
crossings. (Follett, Admr. v. Boston and Maine R. R., Mass. 
Supreme Jud. Ct.). . . 704,317. 


Wrongful Death at Intersection.—Plaintiff was denied com- 
pensation for the death of a motorist who was killed in an 
intersection collision, the court finding decedent guilty of 
contributory negligence. It was manifest that he either did 
not look before and while entering the intersection, or if 
he looked and observed what he was bound to see, he would 
have observed the approaching car and would have avoided 
the collision. (McKiver, Special Admx. v. Theo. Hamm 
Brewing Co. et al., S. D. Supreme Ct.). . .] 704,319. 


Collision at Intersection.—Because the court refused plaintiff's 
counsel the right to interrogate jurors on the question of 
insurance and gave an erroneous instruction which required of 
the driver of defendant’s truck a standard of care entirely 
different from that required by statute, and specifically exon- 
erated him from the duty to stop, the jury’s verdict denying 
plaintiff recovery for injuries sustained in an intersection 
collision could not be upheld. (Schwickerath v. Maas, lowa 
Supreme Ct.). . .J 704,322, 


Intersection Collision —Where plaintiffs brought two suits to 
recover damages arising out of an intersection collision 
between an automobile operated by one of the plaintiffs and 
an automobile operated by one of the defendants, the court 
held that it was a question for the jury as to which auto- 
mobile had the right of way. It was also a question for 
the jury as to whether defendant driver should have seen 
plaintiffs’ car coming out of a dark street without its head- 
lights burning, in time to have avoided the accident. Judg- 
ments entered for defendants were affirmed. (Garofano v. 
Dworkin et al.; Kleps v. Same, Conn, Supreme Ct. of Err.)... 
1 704,326. 


Right of Way at Intersection—Two vehicles approached an 
intersection at approximately the same time, at approxi- 
mately the same moderate rate of speed and each of the 
drivers had an unobstructed view of the vehicle of the other 
for a considerable distance as it proceeded towards the 
intersection. The driver who approached on the left was 
held responsible for the collision which ensued. (Gasperoni, 
Admx. v. Datt; Datt v. Gasperoni, Admx., Pa, Supreme Ct.) 
. . 1 704,340. 
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Damages under Comparative Negligence Statute.—While 
pushing his car, plaintiff was severely injured when his 
car was struck by defendant’s automobile. It was held that, 
after considering the extent of plaintiff’s injury, property 
damage and other losses, an award of only $100 was grossly 
disproportionate to any contributory negligence attributable 
to plaintiff under the comparative negligence statute. (Lee 
v. Reynolds, Miss. Supreme Ct.). . .J 704,320. 


Deviation from Scope of Employment.—The employers of the 
truck driver, who left the course of his employment on a 
personal errand, were held not answerable for the damage 
and personal injuries inflicted on his way back to the place 
where he had abandoned his employers’ business. (Bell et al. 
v. Martin, Ala. Supreme Ct.).. . J 704,299. 


Care Required of Motorman.—Because the court erroneously 
instructed the jury that the motorman “ought not to have 
been going at such rate of speed that he could not bring 
his trolley to a stop and prevent crashing into an automobile 
that was crossing the track, even though that automo- 
bile driver, in so doing, took his chances in crossing,” the 
jury’s verdict in favor of two motorists could not be upheld. 
Said charge eliminated the defense of contributory negli- 
gence. (Mead v. Louer, Trustee of Schenectady Ry. Co.; 
Little v. Same, N. Y. Ct. of App.).. . 704,301. 


Train Backed over Spur Track.—Plaintiff recovered for dam- 
ages sustained when his automobile was struck by the loco- 
motive tender of a train, backing across a spur track. The 
evidence well supported the conclusion that those respon- 
sible for the operation of train were negligent and the 
plaintiff was not contributorily negligent. (Cooper v. South- 
ern Pacific Co., Calif, Dist. Ct. of App.). ..§ 704,305. 


Collision at Grade Crossing.—Plaintiff recovered compensation 
for personal injuries sustained when a locomotive, running 
in a backward movement, struck his car on the second of 
four tracks which plaintiff was attempting to cross. (Katz v. 
Delaware and Hudson Railroad Corporation, U. S. Dist. Ct., 
M. D., Pa.)...§ 704,321. 


Contributory Negligence at Railroad Crossing.—Plaintiff was 
denied compensation for personal injuries sustained when 
the automobile in which he was riding collided with a 
freight train, the court holding him guilty of contributory 
negligence as a matter of law. He and the driver of the 
automobile were obligated to see the warning signs for the 
crossing and, having observed said signs, to approach the 
crossing on the assumption that there was danger. (Pitcairn 
et al., Etc. v. Honn, Ind. Supreme Ct.). . . 704,323. 


Failure of Defendant to Claim Damages.—In an action brought 
to recover for the wrongful death of a motorist in an automo- 
bile collision, it was held that defendant’s failure to claim 
damages for his own personal injuries in suits brought 
against him by several people for injuries arising out of the 
accident did not constitute an admission of negligence. 
(Javne et al. v. Morck et al., Calif. Dist. Ct. of App.)... 
1 704,309. 


Wrongful Death of Bicyclist—It was held error to set aside 
a verdict awarding damages for the wrongful death of a 
bicyclist, who was killed when his bicycle was struck by a 
truck, the issues of negligence and contributory negligence 
being issues for the determination of the jury. (Hampton, 
Admr. v. Kretzer et al., N. Y. Supreme Ct.).. .¥ 704,314. 


Invasion of Personal Rights.—In a suit, tried upon the sole 
issue of damages, it was held that the court did not err in 
refusing to require plaintiff to submit to a spinal puncture to 
determine whether he had syphilis. Such requirement would 
have been an unwarranted invasion of plaintiff’s right to the 
security of his person. (Riss & Co., Inc. v. Galloway, Colo. 
Supreme Ct.)...9 704,331. 


Rear-end Collision.—Gross negligence of a minor driver was 
the sole producing cause of a rear-end collision, and sub- 
stantial damages were awarded plaintiff where ample medical 


testimony indicated that plaintiff was a victim of traumatic 
neurosis as a result of the accident. (Wells v. Home Indem- 
nity Co. et al., La. Ct. of App.).. . J 704,337. 


Alighting from Rear of Truck.—Plaintiff’s intestate was injured 
when, as he was alighting from the rear of defendant’s truck, 
the truck was suddenly moved forward, throwing him under 
the wheel. The court refused to hold that intestate was 
guilty of such contributory negligence in riding on the floor 
of the truck and in alighting therefrom as would preclude 
recovery. (McFadden, Admx. v. The Pennzoil Co., Pa. Su- 
preme Ct.).. . 704,332. 


Primary and Humanitarian Negligence.—A verdict in favor of 
an injured pedestrian could not be upheld because the court 
erroneously injected primary negligence into an instruction 
submitting the humanitarian theory to the jury. Such 
instruction precludes the defense of contributory negligence 
which is available against primary negligence, but not against 
negligence under the humanitarian theory. (Reiling, Jr. v. 
Russell et al., Mo. Supreme Ct.).. .] 704,302. 


Pedestrian Crossing Highway.—Plaintiff recovered for per- 
sonal injuries sustained when, as she crossed the highway 
from behind a parked truck, she was struck by defendant’s 
automobile after almost reaching the shoulder on the other 


side. (Knox v. Brietler, Tenn. Ct. of App.). . . 704,303. 


Child Running into Car.—Defendant was held not answerable 
for injuries sustained by a child, five and a half years of age, 
who ran into the door of his car as he was driving slowly 
from his garage and on the private driveway running along 
the flat in which he lived. He was under no duty to blow 
his horn and was guilty of no negligence. (Edelson, Etc. v. 
Higgins, Calif. Dist. Ct. of App.). . .] 704,307. 


Pedestrian Injured at Intersection.—Plaintiff was injured when, 
as she was crossing the street at an intersection, she was 
struck by defendant’s automobile. Plaintiff knew defendant’s 
car was approaching, but continued to cross the irregular 
street which necessitated her turning her back to the defend- 
ant’s car. The evidence warranted a finding of contributory 
negligence and the jury’s verdict in favor of defendant was 
upheld. (Jitsuda v. Hirt, Calif. Dist. Ct. of App.) . . . J] 704,308. 


Pedestrian on Shoulder of Road Injured.—While plaintiff was 
standing off the traveled portion of a boulevard in broad 
daylight, he was struck without warning by an automobile 
driven by the defendant who had a thirty foot concrete 
highway on which to operate his car. The owner and the 
driver of the car were held answerable for plaintiff’s injuries. 
(Bright v. Zabler et al., Calif. Dist. Ct. of App.). . . 704,312. 


Failure to Re-read Instructions.—Plaintiff was injured when, 
as she was crossing the street on an unmarked crosswalk 
at an intersection, she was struck by defendant’s truck. She 
was denied a reversal of a judgment in favor of defendant, 
the court finding against her contention that the lower court had 
refused to re-read instructions concerning her right to walk 
across the boulevard. (McAvoy v. Helms Bakeries, Calif. 
Dist. Ct. of App.). .. 704,313. 


Child Struck by Truck.—A judgment entered in favor of plain- 
tiff, a child who was struck by defendant’s truck while 
playing in an alley, was affirmed on appeal, the court stating 
that, from the evidence in the case, the jury might reason- 
ably have drawn the inference that if the driver of the truck 
had kept a proper lookout to the right he could have seen 
the boy and stopped, and that a timely warning might also 
have avoided the injury. (Mays v. Welsh, Ind. Supreme Ct.) 
.. -§ 704,325. 


Pedestrian Walking on Left Side of Highway.—Plaintiff’s son 
was walking on the left side of the highway facing oncoming 
traffic when he was struck and killed by defendant’s auto- 
mobile. It was defendant’s duty to slow down and to give 
warning upon approaching pedestrians and it could not be 
said that the bov was contributorily negligent as a matter 
of law. The iury’s verdict in favor of plaintiff was, therefore, 
upheld. (Pfisterer v. Key, Ind. Supreme Ct.). . . 704,329. 
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AUTOMOBILE—Continued 


Damages Recoverable by Injured Pedestrian—A _ pedestrian, 
struck by defendant’s truck, recovered substantial damages 
for injuries received. The verdict, though large, did not 
indicate passion or prejudice. Payments received under his 
employer’s benefit plan did not preclude his action nor miti- 

ate his damages. (Riss & Co., Inc. v. Anderson, Colo. 
Rescue Ct.). . .§ 704,330. 


Contributory Negligence of Minor.—A boy of ten, standing at 
a corner, looked to his left and either saw or should have 
seen defendant’s truck approaching and thereupon left his 
position of safety and stepped out directly into its course. 
The court finding the boy guilty of contributory negligence 
denied plaintiff compensation for his resulting death. (Ma- 
rino, Admr. v. Greco, Conn. Supreme Ct.). . .§ 704,335. 


Last Clear Chance.—The last clear chance doctrine did not 
apply to defendant motorist, where the primary cause of an 
accident involving a pedestrian was the latter’s negligence 
in walking rapidly across a public highway without taking 
requisite precaution. (Thompson v. Dyer, La. Ct. of App.) 
.. 9 704,339. 


Garbage Truck Not an Attractive Nuisance.—A city’s use of a 
garbage truck does not constitute the maintenance of an 
attractive nuisance, since the very nature of a scavenger’s 
job requires that his conveyance be stopped at places where 
a ng is to be gathered. (Schlatter, Admr. v. City of 

eoria, Ill. App. Ct.). . .] 704,338. 


Manufacturer’s Liability—It was held error to dismiss plain- 
tiffs’ complaint against the manufacturer of an automobile 
which overturned as a result of the breakage of a kingpin 
in the left front wheel assembly. Plaintiffs’ evidence was 
sufficient to establish a prima facie case of liability. (Ritz 
et al. v. Packard Motor Car Co.; D’Albro et al. v. Same, N. Y. 
Supreme Ct., App. Div.)... 704,315. 


School District’s Liability—Two girls, students in a junior 
college, were injured, one of them fatally, through the neg- 
ligent operation by a fellow student of the automobile in 
which they were riding. The poor condition of the auto- 
mobile was apparent and the driver’s inclination toward 
recklessness was known to the teacher who arranged for 
the girls’ transportation. The teacher was found to have 
been negligent and the school district was held answerable 
for the death and injuries sustained. (Hanson et al. v. Reedley 
Joint Union High School District et al., Calif. Dist. Ct. of 
App.)... 704,311. 


Collision Between Parked Mail Truck and Street Car.—In a 
suit instituted by the United States to recover for damages 
to a mail truck, resulting from a collision between defend- 


ant’s street car and the mail truck, while the latter was 
parked in front of a post office, the court held that defend- 
ant was guilty of negligence which caused the damages, and 
that plaintiff did not commit any act of negligence which 
contributed to the damage. (U. S. of America v. Philadelphia 
Transportation Co., U. S. Dist. Ct., E. D., Pa.)... 704,327, 


Collision Between Trucks.—Plaintiff was riding in his car when 
due to the icy condition of the street, the car scraped the 
fender of a parked car. After driving ahead, plaintiff 
stopped his car and went back to see if any damage had 
been done. He was standing in the parking adjacent to the 
street when a truck coming from the north attempted to 
avoid the parked car, skidded completely around, and came 
to a stop. Defendants’ truck, likewise coming from the 
north, collided with the stopped truck, catapulting it over 
the curb and thereby striking plaintiff. A judgment entered 
in favor of plaintiff on the retrial of the case was affirmed 
on appeal. (Remer v. Takin Bros. Freight Lines, Inc. et al, 
Iowa Supreme Ct.).. .{ 704,328. 


Skidding off Pavement.—Plaintiff recovered for injuries sus- 
tained when the automobile in which he was riding and 
which was owned and operated by the respective defendants, 
skidded off the road and into a pole, coming to rest against 
a fence. (Hawley, Admr. v. Corroon, Jr., et al., N. Y. Supreme 
Ct., App. Div.). . .] 704,336. 


Collision Between Sweeper and Bus.—A collision occurred be- 
tween a bus and a mechanical street sweeper which, because 
of its construction, was necessarily operated against traffic. 
The bus company was held answerable for the damage to 
the sweeper. The right to public use of the highway, while 
road work is being done, is subordinate to the right of the 
public authorities to cause improvement to be made, The 
evidence supported the conclusion that the bus driver was 
negligent and that the operator of the sweeper was not. 
(The Continental Ins. Co. of N. Y. v. Pacific Greyhound Lines 
et al., Calif. Superior Ct.).. .§ 704,310. 


Collision Between Automobile and Bus.—Defendants, the 
owner and the driver of the automobile which struck a bus 
as the latter pulled out from the curb, were held answerable © 
for injuries sustained by bus passengers. The fact that the 
driver of the automobile was driving without a license was 
some evidence that he was operating the automobile negli- 
gently. (Keeler v. Godfrey (and two companion cases), Mass. 
Supreme Jud. Ct.).. .§ 704,316. 


Coal Loader Struck by Truck.—A truck driver was liable for 
his negligence in cutting too swiftly and sharply to his left 
in coming off a ferry and in failing to keep a proper lookout 
for plaintiff who was loading coal from a pile placed on the 


opposite side of the roadway. (Hare v. New Amsterdam 
Casualty Co., La, Ct. of App.)...] 704,333. 
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